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Résumé

Abstract:
In recent decades, biodiversity has known an alarming decline, that some compare with the
”sixth extinction” on the geological time scale. One notes an increasing regression of the in-
numerable services given by the ecosystems, very expensive - if not impossible - to replace by
technological solutions (MEA, 2005). The main cause of this evolution is linked to land use
changes and intensive use of natural resources. In its biodiversity strategy to 2020, the Eu-
ropean Union has set as its primary goal to halt the loss of biodiversity and the degradation
of ecosystem services by 2020. In order to reach its target, it is essential that the European
Union and its Member States explore innovative solutions, as conventional methods for the
prevention and repair of environmental damage appear to be insufficient to stop de decline
(EFTEC & IEEP, 2010, p. 16).

Against this background, the European Commission is developing a No Net Loss Initia-
tive and is looking into biodiversity offsets mechanisms (EFTEC & IEEP, 2010 ; BIO IS
& ICF GHK, 2013 ; IEEP, 2014). Based on the polluter-pays principle, biodiversity offsets
are conservation actions designed to compensate for significant residual adverse impacts on
biodiversity caused by a development project, in order to maintain biodiversity or the envi-
ronment in an equivalent or better status than before the completion of the project (”no net
loss” principle). According to the mitigation hierarchy, it only operates on residual impacts,
after appropriate avoidance and minimization measures have been taken. The overall goal is
to achieve a no net loss or preferably a net gain of biodiversity on the ground, which implies
a real equivalency and additionality between the impacts and the compensatory measures,
as well as the continuity of the impacted ecological functions, both in terms of location and
timeframe. (TEN KATE et al., 2004, p 13 ; MORANDEAU et al., 2012, p 4, BBOP, 2012,
p 11).

Although biodiversity offsets have existed since the 1970s, it has had an unpreceded up-
take for the past several years, with 45 programs in place and 27 in development worldwide
by 2011 (MADSEN, ET AL, 2011). For many governments, such mechanisms represent
an mean to reconcile biodiversity conservation with sustainable development. By requiring
developers to compensate for their impacts, competent authorities force them to take into
account the price of restoration or replacement measures, internalizing hereby the negative
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impacts their projects have on biodiversity (BORN, ET AL, 2012, p 12). According to the
economic and scientific literature, biodiversity offsets would be beneficial in many ways: it
would respect the ”no net loss” principle, increase financial resources for the conservation
of biodiversity, give a sense of responsibility to economic actors, and better manage en-
vironmental risks (TEEB, 2009, p14; RUHL et al., 2007). However, significant technical
difficulties such as the assessment of ecological equivalency, the difficulty of restoring some
natural habitats and determining additional value make the implementation of biodiversity
offset very complex and its results are mitigated (EFTEC & IEEP, 2010, p 76; GOFFART,
2010).

Whereas a growing number of European laws (Directives 85/337/EEC and 2001/42/EC
Environmental Impact Assessment, Habitat Directive 92/43/EEC, Directive 2004/35/EC
Environmental Liability) and Belgian laws (art. 14 du décret fl. du 21 oct. 1997 relatif à la
conservation de la nature et du milieu naturel ; art. 46, § 1er, CWATUPE) encourage or im-
pose to compensate for significant impacts to biodiversity, no comprehensive framework exist
for the design and implementation of biodiversity offsets, whether at the European level or
National level. As a result, most compensatory measures occur on a case by case basis, with
little coherence, efficiency, and consistency. Given the difficulties and risks associated with
offsets, the absence of a legal framework that sets clear guidelines and safeguards as regard to
ecological equivalency, additionality, proportionality, long-term protection, and stakeholder
participation opens the door to a ”licence to trash” and ”paper offsets”.

In the United States, biodiversity offsets for wetlands (Wetland Mitigation Banking) have
been in place for more than 20 years, following President George H. W. Bush no net loss
policy of wetlands in 1989. Throughout the years, they have developed a comprehensive
and sophisticated scheme in order to ensure the legitimacy and accountability of biodiversity
offsets, from which the European countries could learn. Original in its design, the scheme
allowed a market to emerge: landowners or specialized companies can generate credits with
positive actions on biodiversity (creation, restoration, or enhancement of wetland), those
credits being then sold to developers who need to compensate for their impacts (HOUGH,
ROBERTSON, 2009). More recently, these types of offsets have been extended to the pro-
tection of endangered species (Conservation Banking).

Inspired by the United States, the State of New South Wales in Australia has developed
a similar scheme (BioBanking) in order to better integrate biodiversity values into urban
development projects. According to this mechanism, any landowner may enter into an
agreement with the Minister of the Environment (BioBanking Agreement) in which they
commit to manage all or part of their property with the objective of improving or maintain-
ing the ecological values of the site. This commitment generates credits that can be sold to
developers that have to compensate for their negative impacts on the environment (offsets).
If a developer chooses to enter into the program, their project is deemed to have no signifi-
cant impacts on endangered species and they are exempted from the obligation to conduct a
species impact statement (SIS) under the Environmental Planning and Assessment Act. The
whole project, including the offset, must at least be environmentally neutral (SUVANTOLA,
2009; ROBINSON, 2011).

In light in those experiences, we will show that only a strictly regulated biodiversity off-
set regime administered by a specialized agency is to guarantee the effectiveness, efficiency
and fairness of such a mechanism, given the relatively fungible nature of biodiversity and
the difficulty of reconciling the public interests of nature conservation with commercial logic
intrinsic to any market (CAMPROUX-DUFFRENE, 2009; MARTIN, 2014). Financial and
Legal Safeguards are in addition essential to ensure the long term ecological success of com-
pensation projects and to reduce abuses of the scheme. (GLICKSMAN, 2014)
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RJE, 2009, pp 59 – 67.

- BECCA, M., CARROLL, N., KANDY D., BENNETT, G. 2011 Update: State of Bio-
diversity Markets. Washington, DC: Forest Trends, 2011. Available at: http://www.
ecosystemmarketplace.com/reports/2011 update sbdm- MARTIN, G., ” quelle(s) régulation(s)
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